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Passed by Shri. Uma Shanker, Commissioner (Appeal-I)

Asst. COMMR.,Div-11, ~~~. Ahmedabad-1 &RT "G!Rt ~~,ct 10&11/AC/ST/Ref/2015-
16
f2is: 22-01-2016, gfna

Arising out of Order-in-Original No. 10&11/AC/ST/Ref/2015-16~ 22-01-2016 issued by
Asst. COMMR., Div-II, Central Excise, Ahmedabad-I

ar9leanaf nr nm gi uar Name & Address of the Appellant / Respondent

M/s Ushanthi Colour Chem Pvt Ltd.,

0

al{ a4fr z 3r@la am2r ariits 3rpra aar? ita zaanar a uf unferf#a ·r; em a1f@rant at 3rft IT
"TRfa-TUT 3TNcR >RWf cl>x "fl<!ffiT t I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the one
may be against such order, to the appropriate authority in the following way :

'+!Ra ,ffiqiR cITT "TRfa-TUT 3TNcR :
Revision application to Government of India :

(4) a{ta sur yca 3rfeRm, 1so4 # ear 3ra Ra au mugmi a ii qaaa en7 ct '3t!-mxf cfi >112:1+! ~
a siafa yntru am)a a7fl ra, ma var, fa +iarc, GaRm, a)ft iifG, faa ha +a, ia mf, { fecal
: 110001 <ITT cfft ufRt ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zufa r cfft mfrl" er; lW@ Ti ujq ~ mfrl" c!iTfflR ii 24t quern zar arl arum i <IT fcmj'r ~ii~
augm #ma ua g f ii, a fh# qwsrI zar qusr i ark az f}#t c!iTfflR i a fa#t awgm ii it n+a cfft >lfcl;-m ct;

cftxR ~ "ITT I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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("m) 'lfffif k are Rh#t rg ur gag a fuff mTG R zTT 11@" * fcrf.ri:itur "ti q#tr gyca a) mr u Garza
gyca # Raz km haraae fat ng zu re iRuff

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used- in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifa Gara alt areaye ram # fg ii spelt fez man at n{& sit ha am?sr sit sa arr "([cf
R"lfl=r * ~ ~. ~ cT> &RT i:nfur err 7a u zu qr i f@ 3re)fm (i.2) 1998 tl"RT 109 &RT
Pgaa Rg mg it

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final 0
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) #b€tu Gara zcs (3r@a) Rua4t, 2oo1 #a fa o siafa Raff{e ua in gg- i at ufii j,
mqq 3lmT * mTI arr?r hfa feta fh ra * 1flm ~-3~ "([cf ~ 3lmT c!fr err-err mwrr * w~
fra 3ma fzu urn afegt Urer rar • nr grfhf siafa ear 35-z Ruff#yr
qa # er elm--6 tar 6t mTI '!fi m#r ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfa 37aa arr u@i iaa an ga ala wq zn Gwa a gt it rt 200/- i:ifm :r@R c!fr "GTTq"
3ITT Gigi icrsaa ya ala a snar st m 1 ooo / - c!fr i:ifm :r@R c!fr "GTTq' I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar yea, #€tr salad zrc vi hara 3r@)ala =nnf@ea mR 3rat:
Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.

(1) ta saran zgca 3rf@rfu, 1944 c!fr tl"RT 35-~/35-~ cf>~:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(n) affaa peniaa a iif@era ft mt ft grcn, #ta snraa yea vi hara arfi<ta =Inf@raw #6
fcmt'r~ iR=c ~ "i'f. 3. 3ITT. cf>. ~. ~~ Cp]" "([cf

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuR za3r i a{ pr om?vii ar mar ah a res re aila a fg a prar rfa
in a fa utr afeg za1 sta g sf fa far rel arfaa fr zrenfenf ar@)4ta
nzn@raw at vs 3r@ta zn a€tuvl nl va 3aaa fhu unrar ?at

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

0

(4)

(5)

(6)

arnrau yea srf@fzm 497o zren igif@er #t rqf--A 3ffllIB fefRa fag 31Jar ad 3mr4a n
Tc 3mar zrnfenf Rvfu T@raft sr4 r@ta l ya sf q xii.6.50 Tffi clJT .-llllllC'lll ~
fea at zt a1fey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

~ am~ lffl=lc,IT cpl R<f.:fOT m cf@ ~ cJft am ft ant 3naffa fut at ? uit vi zycn,
#ah1 ala yea vi hara a4it4 urn@rav1 (araff@4fe)) fr , 1982 if ~ t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

vt yea, bra sac . zyean vi @tar a#tr1 =urn@raw1 (free), a IR 3r4tat ma i
cfiBclf mar (Demand) ~ cts° (Penalty) clJT 10% a sa mat 3rfarj ? 1 zrifa, 3ff@aaarqa 5r# 1o

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

±ctr3er era3itaraks3iraa, gnf@a ztar "aazr #r iar"(Duty Demanded) 
(i) (Section) is 1hazafefifaufti;
(ii) frnrarrdzhez 4suf@;
(iii) rdzhe frriiafr 6haer 2zr zufr.

c::> ~ ~ -;;ra:rr •Nf.ra 3r4hr' isz qasir#s q«car i, arr' cTTfuR;r av a fez qa era acar farzrnr.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~ 3llmr c);- i;rfa' 3r4la If@raur amgri area 3rzrar era au faarRa zt atz fu av ercen a
10mrat w st s#«i a« ave Rafa «t a av= # 1omrar w a sr ma &l a@@

In view of above, an appeal against this order shall lie before the Tribunal on p,a'ynien'~of;:-~ '
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where. ·:
penalty alone is in dispute."
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ORDER IN APPEAL

V2(32)121/Ahd-I/15-16

Mis. Ushanti Colour Chem Private Limited, 88/6/7/8, Phase-I, GIDC, Vatva,

Ahmedabad(for short- "appellant") has filed this appeal against Order-in-Original No. 10 &

l l/AC/ST/Ref/2015-16 dated 22.1.2016 passed by the Assistant Commissioner, Central

Excise, Division-II, Ahmedabad-I (for short - "adjudicating authority").

2. Briefly stated, the appellants had filed refund claims for Rs. 27.393/- and Rs.

29,710/- under notification No. 41/2012-ST dated 29.6.2012, seeking refund of service

tax paid on the taxable services, which were received and used for export of goods

manufactured by them. The said notification grants rebate of service tax paid on specified

services, received and used by exporter of goods, by way of refunding the service tax so

paid, subject to certain conditions. The taxable services involved in both the claims are [i]

bank charges; [ii] THC charges; [iii] Port charges; [iv] Transport charges; and [v] CHA

charges. The adjudicating authority, vide the impugned order has rejected the refund
primarily on two grounds:

[a] the place of removal for the transactions for which refund is being claimed is indeed the port
ofexport and the services in contention, not having been provided beyond the port ofexport, does
not fall under the description of 'specified services';
[b] the amount of Rs. 2304/- and Rs. 3985/- out of the refund claims, are not admissible on the
grounds of non conformity with clause 3(b) of notification, ibid, since the appellant has paid the
service tax under section 68 ofthe Finance Act, 1994.

3. Being aggrieved, the appellant has filed this appeal, inter alia, stating that with

the issue of notification No. 1/2016-ST dated 3.3.2016, meaning of 'specified services' as

provided in clause (A) to notification No. 41/2012-ST stands substituted; that all the

services used beyond the factory stand included in the 'specified services'; that in light of

retrospective effect of notification no. 1/20 I 6-ST, the impugned order needs to be
quashed and set aside.

4. Personal hearing was held on 22.11.2016. Shri Minku Gandhi, Director of the

appellant, appeared before me and reiterated the submissions made in the appeal
memorandum.

5. I have carefully gone through the facts of the case on record and the submission

made by the appellants. The instant appeals are required to be considered in view of

notification No. 41/2012-ST dated 29.06.2012, as amended by notification No. 01/2016

ST dated 03.02.2016 and definition of 'place of removal'. Therefore, it is necessary to

reproduce the relevant excerpts of the said notification and definition of place of removal.

0

0

6. --~3· . <s, cThe relevant excerpts of the nol!ficatron No. 41/2012-ST are as %?
ea«oor- /e kje
(a) the rebate shall be granted by way ofrefimd ofservice tax paid on the specified services. Y; la:

> } h.iExplanation. - For the purposes of this not{/ication,- \I[! -;-Z
0

_ \'i>::::~ ..~/1"--.
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(A) "specified services" means -
(i) in the case of excisable goods, taxable services that have been used
beyond the place of remioval, for the export ofsaid goods;
(ii) in the case ofgoods other than (i) above, taxable services usedfor the
export of said goods;

but shall not include any service mentioned in sub-clauses (A), (), (BA) and (C) of
clause (I) of rule (2) of the CENVATCredit Rules, 2004;

(B) "place of removal" shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 (I of 1944); "

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit
Rules, 2004, states as follows:

2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (q), thefollowing clause shall be inserted, namely-

'(qa) "place of removal" means-
(i) a factory or any other place or premises ofproduction or manufacture of the excisable

goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premisesfrom where the

excisable goods are to be sold after their clearance from the factory, from where such
goods are removed;'

CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

Q subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014,to the effect that:

0

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
flied by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is flied by the
manufacturer exporter and place of removal would be this Port/ICD/CFS. Needless to say,
eligibility to CENVAT Credit shall be determined accordingly.

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along

with the clarifications issued by the Board on the term 'place of removal' and the

insertion of its definition into the CENVAT Credit Rules, 2004, clearly leads to a

conclusion that the rebate under notification ibid, is to be granted by way of refund of

service tax paid on the 'specified services', which are received by an exporter of goods

and used for export of goods. The 'specified services' in the case of excisable goods are

those taxable services that have been used beyond the place of removal'. for the export

of the said goods and which are not mentioned in sub-clauses (A) (B), (BA) and (C) of

clause (I) of rule (2) of the CENVAT Credit Rules. 2004. Of course, these refunds are

subject to other conditions mentioned in this notification. In light of above, the Assistant

Commissioner has held that the impugned services, the refunds of which have been

claimed, were not rendered beyond the place of removal and therefore the refund was not
eligible to the appellants.

9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses

(A) and (B) of Explanation contained in notification No. 41/2012-ST dated 29.6.2012,

were retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid ,.,....f\)__ .__a,1s reproduced below: ya%scc?
y .-a» >
; F· ,S- y:,4:,_:,l:,J~., r:;I.-. •.» g%
Vo ' , ·-.'ls3 a a!s..a '·o.. '+ , o°
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160. (I) The notification of the Government of India in the Ministry of Finance (Department of
Revenue) number G.S.R. 519(E), dated the 29h June, 2012 issued under section 93A of the Finance
Act, 1994 granting rebate of service tax paid on the taxable services which are received by an
exporter of goods and usedfor export of goods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) of the Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as ifthe said notification as amended by this sub-section had been in force
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section(!) been in force at
all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate of service tax under sub-section (2) shall be made within the period of one month from the
date of commencement of the Finance Act, 2016.

THE TENTH SCHEDULE

(See Section 160)

Notification No
G.S.R.519 (E), dated
29" June 2012
[No.41/2012-Service
Tax, dated 29 June,
2012]

Amendment

In the said notification,
in the explanation
a) in clause (A), for sub-clause
(i), thefollowing sub-clause
shall be substituted and shall
be deemed to
have been substituted,
namely:
(i)in the case of excisable
goods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or
manufacture of the said goods,
for their export; ";
(b) clause (BJ shall be

omitted

Period of effect of
amendment
1" day of July 2012 to
2" day February,
2016.
(both days inclusive)

0

10. The effect of the aforementioned retrospective amendment brought into vide

Finance Act, 2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified

services' would now mean taxable services that have been used beyond the factory gate

or any other premises or place ofproduction for the period ofretrospective e amendment,

i.e. from 01.07.2012 to 02.02.2016. The disputes based on the contention that every

service upto the port [which in the case of manufacturer-exporter was the 'place of

removal'] would not be a 'specified services' and therefore would not be eligible for

refund under notification. No. 41/2012-ST dated 29.6.2012, stands resolved. Now, the

effect of the aforementioned retrospective amendment is that any taxable service used

beyond the factory gate or place or premises ofproduction ofmanufacturing, etc. would

thus be 'specified services' as per notification supra, and would thus be eligible for

refund, provided other conditions of the notification are met. In view of above discussed
au.oa

legal position, the impugned order holding that the services under consideratior(:W···.·:X·ei~:1J1r-~»--..'le.
rendered upto the place of removal, port being the place of removal -/jecine$@e 4,

~

;E til.,/4'.I ~ ~ •\extraneous. a ·0,.-.G!:
o k:. +r } !es Ce? fso
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10.1 As far as rejection of the refund, in respect of Rs. 2304/- and Rs. 3985/- out of the

total refund claim, for non conformity with clause 3(b) of notification No. 41/2012-ST on

account the appellant having paid service tax under section 68 of the Finance Act, 1994,

is concerned, I find that the appellant has not submitted any defence in the matter. So the

rejection as far as these two amounts are concerned, is upheld.

11. In view of retrospective amendment in the notification ibid, the impugned order

becomes non-est [except for the refund in respect of Rs. Rs. 2304/- and Rs. 3985/-].

Hence, the impugned orders are partly set aside and the cases are remanded to the

adjudicating authority to decide the matter afresh, in view of the foregoing discussion, in

respect of the amount of refund claims, excluding the amounts of Rs. 2304/- and Rs.
3985/-.

12.

star et
12.

3 41rasai rr a fra 3r#t a fqzlu 34la at# t fan

The appeal filed by the appellants stand disposed of in above terms.

0

Date: ,{01112016
Attested

an
(3J=IT ~~

3-Tmtn(~-I)
..'.)

(Vinouranvse)
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.

0
To

Mis. Ushanti Colour Chem Private Limited,
88/6/7/8, Phase-I,
GIDC, Vatva,
Ahmedabad

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Principal Commissioner of Central Excise, Ahmedabad-I
3. The Joint Commissioner (System), Central Excise, Ahmedabad-I
4. .)fhe Deputy/ Assistant Commissioner, Central Excise, Division-II, Ahmedabad-I.
/ ?uard file.
6. P.A
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